IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY GEORGE FREEMAN, SR : Cl VIL ACTI ON
. :
CI TY OF CHESTER E NO. 10-2830
MEMORANDUM
Bartl e, C. J. Cct ober 14, 2010

Ant hony George Freeman ("Freeman"), appearing pro se,
has filed an anended conpl aint against the City of Chester
("Gity").' Freeman clains violations of his constitutional
rights under the Fourth and Fourteenth Anendnents. He also
asserts various state tort clains for violation of privacy.
Before this court is the notion of the City to dismss the
anmended conplaint for failure to state a claimpursuant to Rule
12(b)(6) of the Federal Rules of Civil Procedure.

l.

When deciding a notion to dismss under Rule 12(b)(6),
the court nust accept as true all factual allegations in the
conplaint and draw all inferences in the |light nost favorable to

the plaintiff. Phillips v. Cnty. of Allegheny, 515 F.3d 224, 233

1. Freeman's anended conpl aint nanmes both the Gty and the
Chester Police Departnment ("Police Departnent"), as did his
original conplaint. Because it is not a separate legal entity
but nerely an armof the Cty, we dism ssed Freeman's cl ai ns

agai nst the Police Departnent. See Freeman v. City of Chester,
et al., No. 10-2830 (E.D. Pa. Aug. 19, 2010) (citing Regal buto v.
Cty of Philadel phia, 937 F. Supp. 374, 377 (E.D. Pa. 1995)).




(3d Cr. 2008); UrMand v. Planco Fin. Servs., Inc., 542 F.3d 59,

64 (3d Cir. 2008). W nust then determ ne whether the pleading
at issue "contain[s] sufficient factual matter, accepted as true,

to "state a claimfor relief that is plausible on its face.

Ashcroft v. Igbal, 129 S. C. 1937, 1949 (2009) (citing Bel

Atlantic Corp. v. Twonbly, 550 U. S. 544, 570 (2007)). O course,

we construe pro se conplaints nore |liberally than those drafted

by attorneys. Erickson v. Pardus, 551 U. S. 89, 93-96 (2007).

.

According to the anmended conplaint, the City has
conducted an extensive canpaign to nonitor Freeman's novenents
since he relocated to Chester in August, 2009. Freeman all eges
that the Gty has tracked hi mwhenever he went to |ocal stores
and restaurants, rode public transportation, and drove his car.
The Gty did this by using City workers, Southeastern
Pennsyl vani a Transportation Authority ("SEPTA") workers, and
honel ess individuals to follow him

In addition, Freeman alleges that the Gty di ssen nated
false informati on about himto other nenbers of the conmunity.
These runors included allegations that Freeman was a burgl ar,
robber, drug deal er, pedophile and honosexual and that he used
products to dye his hair and prevent hair loss. As a result,
Freeman suffered from enotional distress and hum liation.
Freeman al so all eges that his "business aspirations suffered,”

that he "had to limt his door-to-door financial marketing



canpaigns to telemarketing in hone,"” and that these runors
"caused potential patrons to avoid his business."”

Freeman first filed a conplaint with this court on
June 14, 2010. W dismi ssed that conplaint on August 19, 2010
wi t hout prejudice to Freeman's right to file an anended
conplaint. In granting the notion to dism ss, we found that
Freeman failed to allege that the Cty's actions were due to any
muni ci pal policy or custom W also found that Freeman failed to
state what constitutional rights were violated or to plead any
causal connection between the Cty's actions and his injuries.
Because we dism ssed all of Freeman's federal clains, we declined
to exercise supplenental jurisdiction over his state tort clains.
Freeman fil ed his amended conpl ai nt on August 31, 2010. The
City's second notion to dism ss foll owed.

L.

To establish a claimunder 42 U.S.C. § 1983, a
plaintiff nust allege a deprivation of a federally protected
right by an individual acting under color of state |law. Lake v.

Arnold, 112 F.3d 682, 689 (3d Cr. 1997). In Mnell v. New York

Cty Departnent of Social Services, the Suprenme Court held that a

muni ci pality cannot be l|iable under 8§ 1983 based on the
respondeat superior doctrine. 436 U S. 658, 691-95 (1978); see
also Bielevicz v. Dubinon, 915 F.2d 845, 849-50 (3d G r. 1990).

I nstead, a governnent is only liable if it had a policy or custom
t hat caused the violation. Monell, 436 U S. at 691. To show a

policy, a plaintiff nust establish that a "' deci si onmaker
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possess[ing] final authority to establish nunicipal policy with
respect to the action' issues an official proclamation, policy,

or edict.” Bielevicz, 915 F.2d at 850 (quoting Andrews v. Gty

of Phil adel phia, 895 F.2d 1469, 1480 (3d Cr. 1990)). A

plaintiff may establish a custom on the other hand, "by show ng
that a given course of conduct, although not specifically
endorsed or authorized by law, is so well-settled and per manent
as virtually to constitute law." [d. (citing Andrews, 895 F.2d
at 1480).

Freeman contends in his amended conplaint that "since
Chester Police Chief Floyd Lewis is a decision naker as the Head
of the Police Department and reports directly to the mayor of
Chester ... a decision maker possessing final authority to
establish nmunicipal policy with respect to action, issued an
of ficial proclamation, policy or edict." He avers that the City
tracked his nmovenments nore than seven tinmes and violated his
constitutional rights "constantly and consistently, as a matter
of policy and custom™

W will first consider Freeman's clains that the Gty
of Chester's purported policy of surveillance violated his
constitutional right to be free fromunwarranted searches and
seizures. It is well-established that the Fourth Amendnent is
not inplicated when an individual is under observation in a

public place. United States v. Katz, 389 U S. 347, 351 (1967);

United States v. Knotts, 460 U. S. 276, 281-82 (1983). Throughout

hi s anended pl eadi ng, Freeman alleges sinply that the Gty
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nmoni tored his novenents in shops and restaurants, and on public
transportation and nunicipal streets. Because these are al
publ i c places, no reasonabl e expectation of privacy was invaded.
Consequently, Freeman's Fourth Amendnent clains will be

di sm ssed.

Freeman next asserts that the untrue runors spread by
the Gty violated his constitutional rights. In his anended
conplaint, Freeman clains that the City spread false information
that he had a crimnal record as a burglar, bank robber, drug
deal er, and pedophile. He also clains that the City di ssem nated
false runors that he is a honbsexual and that he dyes his hair
and uses hair loss treatnments. According to Freeman, all these
falsities infringed his constitutional right to privacy and his
right to due process under the Fourteenth Amendnent.

We turn first to Freeman's cl ains regarding these
untrue runors under the due process clause of the Fourteenth

Amendnent. In Paul v. Davis, the Suprene Court held that a

person's interest in reputation alone is not a "liberty"
guar ant eed agai nst state deprivation w thout due process of |aw.
424 U. S. 693, 712 (1976). The plaintiff in Paul had been
arrested on shoplifting charges. |1d. at 695. The police
departnment circulated a flyer containing the plaintiff's nanme and
phot ograph on a list of shoplifters. [d. at 694-95. After the
flyer was circulated to |local nerchants, the governnment dropped

the charges against him |[d. at 696. The plaintiff then filed



suit under 8§ 1983 for alleged defamation. [d. The Suprene Court
decl ar ed:

Respondent in this case cannot assert deni al
of any right vouchsafed to himby the State
and thereby protected under the Fourteenth
Amendnent. That being the case, petitioners'
def amat ory publications, however seriously

t hey may have harned respondent’'s reputation,
did not deprive himof any "liberty" or
property” interests protected by the Due
Process C ause.

Id. at 712. Consequently, under Paul a plaintiff nust neet the
"stigma-plus” test by "showing] a stigma to his reputation plus
deprivation of sonme additional right or interest" to state a

vi abl e due process claim Dee v. Borough of Dunnore, 549 F.3d

225, 233-34 (3d Cr. 2008).

Here, Freeman clains that he has suffered enotional
distress, in addition to reputation danage, as a result of the
City's circulation of false runors. This injury is not a
sufficient "stignma-plus” to overcone the "form dable hurdle”

i nposed by Paul. See Kulwi cki v. Dawson, 969 F.2d 1454, 1466

n.14 (3d Gr. 1992); dark v. Township of Falls, 890 F.2d 611

619 (3d GCir. 1989). To the extent that Freenman relies on
al l egations of humiliation and enotional upset in his amended
conpl aint, he has not pleaded a viable due process claim

Freeman further maintains that these runors danaged his
"business aspirations.”™ In his amended conplaint, he states that
he "had to Iimt his door-to-door financial marketing canpaigns
to telemarketing in home" and that these runors "caused potenti al

patrons to avoid his business.” Like his allegation of enotional
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di stress, these injuries do not constitute "stigma-plus.” They

are simlar to those of the plaintiff in Sturmv. Cark. 835

F.2d 1009 (3d GCir. 1997). There, the plaintiff was a | awer who
primarily represented federal inmates. [|d. at 1010. She filed
suit conplaining that prison officials inposed speci al
restrictions on her contact with clients and accused her of
"“di sruptive and unprofessional behavior.”™ [d. at 1010-11. Sturm
all eged that "as a result of Defendants' directives and their
correspondi ng depiction of her as disruptive and unprof essional,
prison inmates are unwilling to retain her as counsel." 1d. at
1012. The Court of Appeals, noting that nost charges of
def amati on are acconpani ed by clains of nonetary danages,
rejected Sturms attenpt to turn a state-law defamation claim
into a constitutional violation. 1d. at 1012-13.

The Court of Appeals reached the sanme result in

Bovanowski v. Capital Area Internediate Unit. 215 F.3d 396, 400

(3d Cr. 2002). |In Boyanowski, the plaintiff claimed business

| osses due to a fornmer enployer's statenents calling hima
"crook"” and blaming himfor rising costs. [d. at 399. The Court
of Appeals set aside the jury verdict in favor of the plaintiff
on this claim It reasoned that |ost bids for contracts were
insufficient to support a due process claim 1d. at 402. 1In
rejecting the claim the court recognized that "[t] he Suprene
Court has made clear that federal courts are not to view
defamatory acts as constitutional violations.” 1d. at 401. Like

the plaintiffs in Sturm and Boyanowski, Freeman's clains of |ost
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future clients and profits, without nore, do not rise to the

| evel of a "stigma-plus" contenplated by Paul.? See Siegert v.

Glley, 500 U S 226, 234 (1991); dark, 890 F.2d at 620; Holt
Cargo Systens, Inc. v. Delaware River Port Auth., 20 F. Supp. 2d

803, 834 (E.D. Pa. 1998). Consequently, we will dismss
Freeman' s due process claim

W will now nove to Freeman's second cl ai mstemn ng
fromthe City' s alleged policy of spreading fal se runors about
him nanely that these actions violated his constitutional right
to privacy. The substantive right to privacy under the
Fourteenth Amendnment protects an individual only frompublic
di scl osure of certain highly personal private information.

Whal en v. Roe, 429 U.S. 589, 598-600 (1977); Paul P. v. Verniero,

170 F. 3d 396, 402 (3d Cir. 1999). 1In general, constitutiona
protection for private matters is reserved for sensitive
information such as is found in nmedical and financial records.

United States v. Westinghouse Elec., 638 F.2d 570, 577 (3d Cr

1980) .

2. The Court of Appeals refers to an individual's interest in
reputation as inplicating both procedural and substantive due
process. See, e.d., Minicipal Revenue Servs., Inc. v. MBIl ain,
347 Fed. App'x 817, 826-27 (3d Gr. 2009); Hll v. Borough of
Kut zt own, 455 F.3d 225, 234-28 (3d Cr. 2006). Wiether under a
substantive or procedural due process analysis, Freeman's clains
of loss future business due to defamatory statenents are
insufficient. See, e.q., Boyanowski v. Capital Area Internediate
Unit, 215 F.3d 396, 400-05 & n.1 (3d Gr. 2002); Holt Cargo
Systens, Inc. v. Delaware River Port Auth., 20 F. Supp. 2d 803,
834 (E.D. Pa. 1998).
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Freeman initially asserts that his privacy rights were
vi ol ated because the City publicly reveal ed fal se information

regarding his sexual orientation.® In Sterling v. Borough of

M nersville, the Third G rcuit considered interlocutory appeal of

an order denying sumrmary judgnent on qualified i munity grounds
in connection with the plaintiff's § 1983 claimfor violation of
the right to privacy. 232 F.3d 190, 192-93 (3d G r. 2000). 1In
Sterling, a police officer threatened to disclose to a teenager's
grandf at her the secret that the teenager was a honbsexual. 1d.
at 192. The threat allegedly caused the teenager to comm t
suicide. Id. In affirmng the order, the Third Crcuit held
that public disclosure of a plaintiff's sexual orientation can
give rise to a constitutional claimfor violation of privacy.

Id. at 196. Because there was a clearly established right to
privacy in this context, the defendants were not entitled to
qualified imunity. [d. 1In contrast, Freenman here states in his
anended conpl aint that he is not a honosexual and that these
runors are false. Because the City allegedly nmade untrue
statenents and did not reveal accurate information of a highly
personal and sensitive nature, no privacy right has been invaded.
Wil e the spreading of false runors may be defamatory, it does

not give rise to a constitutional violation under 8§ 1983 based on

3. In his anended conpl aint, Freenman also all eges that these
runors regarding his sexual orientation constitute sexua
harassnent. This is not a viable claimbecause harassnent due to
sexual orientation does not constitute harassnent "because of
sex." Bibby v. Phila. Coca Cola Bottling Co., 260 F.3d 257, 261
(3d Cir. 2001).
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a privacy right under the circunstances presented here. See
Paul , 424 U.S. at 701.

Simlarly, Freeman clains that his privacy rights were
viol ated by the pronul gati on of false statenments regarding his
crim nal background. Qur Court of Appeals has determ ned that
the constitutional right to privacy is not infringed by
di scl osure of an individual's crimnal history, because it is a

matter of pubic record. Nunez v. Pachman, 578 F.3d 228, 231-33 &

n.15 (3d Cr. 2009); see also Lahaza v. Azeff, 790 F. Supp. 88,

93 (E.D. Pa. 1992). Therefore, Freeman's claimfor violation of
his constitutional right to privacy emanating fromuntrue runors
concerning his crimnal conduct and sexual orientation cannot
succeed. *

Freeman further asserts that the Cty's policy of
surveillance violated his equal protection rights under the
Fourteenth Amendnment. The anmended conpl aint states that Freeman
"inquired whether or not any other business owner was subjected
to the warrantl ess surveill ance, spying and searches.” He does
not set forth what, if any, answer he received to this question.

Freeman does not claimnenbership in a protected cl ass.
| nstead, he avers that he was treated differently from"any ot her

busi ness owner." The Suprene Court has recognized a "cl ass of

4. Freeman also clains that the City's policy of spreading
runmors that he dyes his hair and uses products to prevent hair

| oss violates his constitutional right to privacy. W are aware
of no case |l aw that woul d support the proposition that public

di scl osure of false information of this kind is actionable as a
violation of the right to privacy.
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one" for equal protection purposes, where an individual is
treated differently and arbitrarily conpared to others who are

simlarly situated. See Village of WIIlowbrook v. O ech, 528

U S. 562, 564 (2000). To proceed with such a claim "a plaintiff
must allege that (1) the defendant treated himdifferently from
others simlarly situated, (2) the defendant did so
intentionally, and (3) there was no rational basis for the

difference in treatnent."” Hill v. Borough of Kutztown, 455 F.3d

225, 239 (3d Cr. 2006).
Recently, the Court of Appeals dealt with allegations

simlar to those Freeman puts forward. |In Renchenski v.

Wllians, the court affirmed the district court's order granting
t he defendants' notion for sumary judgnent on a "class of one"
equal protection claim No. 07-3530, slip op. at 41 (3d Gr

July 12, 2010). The plaintiff in Renchenski was a federal inmate

who was | abel ed as a sex offender and forced to participate in

t herapy, despite the fact that he was never convicted of a sex
crime. 1d. The court rejected his general clains of unequal
treatment and found that he failed to allege that he was "t he
only inmate ... who, though not charged or convicted of a sex

of fense, was nonet hel ess | abel ed a sex offender based on a

hi story of abusive sexual behavior."™ [d. Because he had not put
forth nore than conclusory allegations that other individuals
were simlarly situated, his discrimnation claimfailed.

In addition, in Mann v. Brenner, the Court of Appeals

upheld the district court's dism ssal of a "class of one" equal

-11-



protection claimfor failure to identify simlarly situated
i ndi viduals. 375 Fed. App'x 232, 239 (3d Cir. 2010). 1In doing
so, it stated:

Al t hough he alleges that "[o]ther citizens
are not treated in this fashion" ... Mnn
fails to plead that he was treated
differently than other simlarly situated

i ndividuals, that is, other property owners
of blighted structures in the Gty of York.
While A ech may not require plaintiffs to
"identify in the conplaint specific instances
where others have been treated differently,™
the conplaint is still deficient.... Mann
si nply cannot "nudge [his] clains across the
line fromconceivable to plausible.™

Id. at 238-39 (internal citations omtted).

Like the plaintiffs in Mann and Renchenski, Freeman's

al l egation regarding "any other business owner"” is too general to
survive a notion to dismss. As the Court of Appeals has
recogni zed, a simlarly situated individual nmust be alike "in al

rel evant aspects.” Startzell v. Gty of Phil adel phia, 533 F.3d

183, 203 (3d Cir. 2008) (citing Nordlinger v. Hahn, 505 U S. 1,

10 (1992)). In his anmended conplaint, Freeman fails to pl ead
that other individuals are simlarly situated in any respect,
ot her than ownership of a business. This is too broad a category

to support a claimof discrimnation.

Finally, we will turn to Freeman's renai ni ng pendant
state law clainms. |If a court dismsses all federal clains, it
may di sm ss any pendent state law clains as well. 28 U S.C

8 1367(c)(3) (2010); Pennhurst State Sch. & Hosp. v. Hal dernman,

465 U. S. 89, 117-23 (1984). CQur Court of Appeals has held that
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"[1]f it appears that the federal claimis subject to dismssal
under Fed. R GCv. P. 12(b)(6) ... then the court should
ordinarily refrain fromexercising jurisdiction in the absence of

extraordinary circunstances.” Tully v. Mtt Supermarkets, |nc.

540 F.2d 187, 195 (3d Cir. 1976). Because no federal clains wll
remai n and no such extraordinary circunstances exi st here, we

will dismss Freeman's clains under state tort | aw
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

ANTHONY GEORGE FREEMAN, SR ) Cl VIL ACTI ON
. )
CTY OF CHESTER NO. 10-2830
ORDER

AND NOW this 14th day of Cctober, 2010, for the
reasons set forth in the acconpanying Menorandum it is hereby
ORDERED t hat the notion of the defendant to dism ss the anended
conplaint of plaintiff is GRANTED.

BY THE COURT:

[s/ Harvey Bartle III

C. J.



